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Executive Summary
Just a decade ago, a requirement that a designer disclose, in an industrial design application, the origin of traditional cultural expressions, traditional knowledge, and biological or genetic resources used in creating a design was virtually unheard of in national or regional protection systems. But as awareness of the many ways in which cultural and genetic resource use and misappropriation can occur is evolving, some developing countries have begun exploring the appropriateness of, and in some cases even instituting, such a requirement.
These developments have taken centre stage in the negotiations of the World Intellectual Property Organization (WIPO) Standing Committee on the Law of Trademarks, Industrial Designs and Geographical Indications (SCT) on a draft Design Law Treaty (DLT), which is expected to facilitate the obtainment of design protection globally by limiting domestic design registration requirements. Currently, a controversy exists over an African Group 1 proposal to allow policy space in the draft DLT for countries to be able to require design applicants to disclose the origin of traditional cultural expressions, traditional knowledge, and biological or genetic resources used in creating protectable designs.
The African Group proposal is optional -not mandatory -for countries to adopt. At a minimum, parties to the African Regional Intellectual Property Organization's (ARIPO's) 2 Swakopmund Protocol 3 will need such policy space to comply with obligations embedded in that agreement. The need for domestic and international policy coherence and mutual supportiveness in relation to cultural and genetic resource protection issues is also likely to lead additional countries to desire such flexibility in the future, as technology expands the ways these resources can be used and monetized in industrial design regimes.
1 The African Group is comprised of a coordinated assemblage of 54 countries from Africa that takes positions as a bloc on certain issues in WIPO committee matters.
2 ARIPO is a regional intellectual property (IP) organization for a number of English-speaking African countries. See ARIPO, online: <www.aripo.
org>.
Introduction
"Beautiful things make money."
4 Geoffrey Beene stated these words 40 years ago, yet the widespread recognition of their truth in relation to industrial design is of more recent vintage. For example, hightech companies are now hiring "CDOs" -chief design officers -a position that did not even exist a few years ago. 5 While the idea of industrial design -making useful articles aesthetically pleasingis ancient in its origins, for most of the twentieth century, design protection was something of a backwater as compared to utility patents, trademarks and copyrights. 6 However, that has changed significantly in recent years, with design application filings increasing year over year in many jurisdictions around the world. 7 Global filings of design applications numbered approximately 872,800 in 2015, compared to 406,200 in 2005 and 187,200 in 1995. 8 Figure 1 depicts the generally steady growth in applications received by the top five industrial design offices in recent years.
The market importance of design protection is generating attention as well. A 2013 study by the European Union Intellectual Property Office (EUIPO) 9 and the European Patent Office estimated that 12.2 percent of EU employment and 12.8 percent of EU GDP was attributable to design intensive industries. 10 The acquisition and enforcement of design rights by smartphone and tablet makers Apple and Samsung illustrate both the increasing interest in design protection and the value such protection can provide. In 2001, Apple obtained 10 US design patents and Samsung obtained eight. However, by 2011, those numbers had increased to 123 and 333, respectively. Moreover, Apple's 2012 jury award against Samsung of more than US$1 billion (later reduced on appeal), most of which was perceived to be due 12 Apple's win was a wake-up call that resonated beyond Samsung, as it demonstrated to many observers and producers the potential value of design protection.
Beautiful things that are ethnically and culturally distinctive can also make money, and an area of increasing interest in the design space involves the exploitation of such works. The use of Native American, Aboriginal, Pacific Islander and pan-African imagery is not new, but its value and allure, including as sources of designer 
China
Republic of Korea United States Japan EUIPO Applications year 1883 1890 1900 1910 1920 1930 1940 1950 1960 1970 1980 1990 2000 2015 100,000
75,000 50,000
25,000~~S
ource: WIPO inspiration, appears timeless. 13 In addition, the use of natural materials, such as those employed by Indigenous peoples in handicrafts or as sacred objects, also remains high.
14 Sadly, the demand for endangered species-derived prestige items also shows no sign of waning.
15
Another area of expanding design interest is in patterns and materials created through biotechnology. The do-it-yourself ethos common to synthetic biology 16 aficionados is helping to fuel a biodesign explosion that includes fashion and fabrics, such as leather "grown" from mushrooms and scarves dyed with bacterial secretions. 17 We are living in a brave new bio-creative world.
The increasing awareness of the value of design protection is also evident in efforts to facilitate the ability to gain such protection globally. The WIPO Hague Agreement Concerning the International Registration of Industrial Designs (Hague Agreement) allows applicants to file a single application that can contain up to 100 designs, and obtain protection in all member countries that do not indicate rejection of the application within a specified period. 18 The United States joined the Geneva Act of the Hague Agreement 19 in 2012, extending this benefit to US designers and paving the way for increased use of the Hague system. WIPO, which administers the agreement, received 5,562 applications containing a total of 18,716 designs via the Hague system in 2016, representing a 35 percent increase over 2015 and the seventh consecutive year of growth in filings.
20
While the Hague Agreement creates an international, centralized registration system, it does not directly affect the filing of design applications in national offices. Countries seeking the harmonization and simplification of industrial design formalities at the national level thus have been working to achieve that end through negotiation of another international instrument, the draft DLT currently under discussion in the WIPO SCT. The DLT, which is intended to be a formalities treaty but which may have some substantive effects, is expected to facilitate the obtainment of design protection globally by limiting the requirements countries may impose on design protection applicants.
These three areas of increasing interestdesign protection, creative cultural motifs and biotechnology-derived design elements -may appear disparate, yet they are converging in ways that raise concerns for some low-and middle-income countries (LMICs) that are rich in biological diversity, traditional knowledge, and creative cultural products and artifacts. This is because cultural and genetic resources, namely traditional cultural expressions (such as designs, artifacts, carvings and paintings), 21 traditional knowledge (such as distinctive weaving or painting techniques), 22 and biological or genetic resources (such as DNA, enzymes, fibres and microorganisms), 23 can be used to create protectable designs. A controversy in the WIPO SCT regarding policy space for design application disclosure of origin (DOO) requirements relating to such cultural and genetic resources is a manifestation of these concerns that has brought negotiations on the DLT to a virtual standstill. This paper focuses on that controversy; on possible justifications countries may have for desiring the flexibility to impose disclosure requirements on design protection applicants; and on the broader ramifications of the dispute. The second part of this paper provides an introduction to design protection regimes and the WIPO draft DLT. The third part describes the African Group's proposal for DOO policy space in the draft DLT, arguments for and against the proposal, and developments in national and regional traditional knowledge, traditional cultural expression, and biological and genetic resource protection systems that ostensibly led to the proposal. The fourth part focuses on advances in biotechnology that are fuelling design creation, and the biological and genetic resource misappropriation 24 concerns that, in part, underlie the desire for DOO policy space. The fifth part provides concluding thoughts on the controversy. 23 See MycoWorks, supra note 17; Natsai Audrey, supra note 17.
24
The term "misappropriation" has many meanings, and may include uses of resources that may have been properly acquired for one purpose, but are being used for a non-permitted purpose or by unauthorized parties.
Design Law and the WIPO Draft DLT
Design Protection Regimes
Design protection encompasses a wide swath of eligible subject matter. There are 219 international design classification categories and 5,167 entries, ranging from automobiles to salad bowls to zip fasteners. 25 The design right covers the ornamental appearance of a useful article. For example, design protection in the United States is for "an ornamental design" for "an article of manufacture," 26 while in the European Union, it is for the "appearance" of an "industrial or handicraft item," 27 and in China, it is for new designs for the shape or pattern of products that "are rich in aesthetic appeal and are fit for industrial application."
28 Regardless of jurisdiction, design protection generally is available for designs not solely dictated by the function of the product in which the design subsists or to which it is applied, and such protection does not extend to the way the product works, is made or is used.
29
While most countries protect designs with sui generis design regimes, a few countries, including the United States and China, protect designs through the grant of patents. A design patent is simply a type of patent granted on the ornamental design of a functional item. While a standard utility or invention patent protects the way an article is used or works, a design patent protects the way it looks. 30 However, as noted above, the design cannot be dictated solely by the function of the article. In other words, if the article needs that particular design in order to work properly or more effectively, the design is not protectable.
Design protection can be very beneficial. Its advantages include speedy, often purely formal, examination, the establishment of an alternative basis to utility patents for alleging infringement, and the possible remedies of injunctive relief and damages. The term of design protection varies across jurisdictions, from a short three years for unregistered community designs in the European Union, to 25 years for EU-registered community designs, 15 years for issuance of US design patents, and 10 years for design rights in China and Canada. The exclusivity afforded by design protection may also allow a registrant to segue into perpetual trade dress protection, if the design comes to serve as a non-functional source identifier.
Article 25 of the World Trade Organization Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)
32 specifies that "[m]embers shall provide for the protection of independently created industrial designs that are new or original," however, TRIPS does not stipulate the means of protection that countries must adopt. Most countries, including the members of the European Union, Brazil, Canada, many African countries, Japan and South Korea, protect designs as a distinct IP right separate from patents. For example, the EUIPO, the agency responsible for EU-wide design protection, grants a registered community design (RCD), which protects "the appearance of the whole or a part of a product resulting from the features of, in particular, the lines, contours, colours, shape, texture and/or materials of the product itself and/or its ornamentation." While the design covered by the RCD is required to be novel, the EUIPO, as with most other industrial design offices, does not engage in a substantive novelty examination during the registration process; instead, the application undergoes a formalities examination.
34 Thus, design protection can often be obtained more quickly and less expensively than for a utility patent. Yet, a design right can be just as valuable as a utility patent if infringement is found and an injunction barring importation or sale of the article embodying the design is granted. Such an EU-wide injunction was granted, albeit temporarily, against Samsung in 2011 in its wide-ranging litigation with Apple over, inter alia, cellphone and tablet designs. The injunction barred the sale of certain Samsung tablets in the European Union based on Apple's RCD, despite the fact that the RCD did not extend protection to the way the Apple tablet worked or how it was made.
35
How one determines infringement of a design right also varies by jurisdiction. In the United States, courts consider whether two designs are substantially similar from the perspective of an ordinary observer familiar with prior art designs.
36
For EU RCDs, an infringing design comprises "any design which does not produce on the informed user a different overall impression," where the informed user is deemed to be aware of existing designs. Importantly, even though the registration may indicate the type of item to which the design is applied, protection extends to incorporation of the design in any product.
37
Design protection is available for surface ornamentation or patterns, which also generally qualify for copyright protection as artistic works.
38
From one perspective, the protection of distinct patterns makes sense, as many design patents for the appearance of articles do not include the pattern that actually appears on the article as it is produced and sold. A US handbag design patent, obtained by Christian Louboutin, and correlating product advertisement, illustrates this practice.
39
This approach allows a manufacturer broader protection, as the design patent covers the appearance of the article, even if a variety of different designs are used on it in practice. Thus, if a manufacturer desires protection for a particular pattern, such as the Kente design on the Louboutin bag, it would be logical to register it separately, so that it would be infringed when placed on any article.
40
Problems may arise, however, where patterns cover traditional cultural expressions, or designs made using traditional knowledge. Whether Louboutin has permission from the Ghanaian government to use the Kente pattern is unknown.
41 It is also unclear whether Louboutin has sought design protection for the Kente-based pattern appearing on the Paloma handbag. Such a pattern, if original, would be immediately protectable under copyright law, but is also eligible for design protection, just like the patterns discussed earlier in this paper that are covered by US design patents. 42 However, it is difficult to search for specific protected patterns or designs as the subject matter is visual and not easy to describe verbally. Numerous registrations exist for patterns, such as a "tartan," which cover items that may vary significantly in actual appearance.
43
Design protection has long been one of the least harmonized areas of IP law. TRIPS devotes a mere two articles to industrial design protection, compared to six for copyright (which explicitly incorporates provisions from the Berne Convention), seven for trademarks Despite this lack of harmony, or perhaps because of it, the draft DLT requirements putatively reflect areas of convergence and common trends among member states. 47 As discussed below, this push for convergence in relation to a newly popular and controversial right is creating an existential challenge to the DLT negotiations and raising fundamental questions regarding cultural values, legal experimentation and policy coherence.
The WIPO Draft DLT: Substantive Formality
The proposed DLT is principally directed to making the cross-border acquisition and protection of industrial design rights more efficient and effective. Like the WIPO Patent Law Treaty (PLT), the DLT is styled as a formalities treaty. 48 As such, it ostensibly focuses on minimizing administrative requirements that countries can impose on applicants who apply for protection in a member state. The DLT does not purport to change the substantive scope of a country's domestic design law. For example, 48 Ibid ("The aim of the draft DLT is to establish a dynamic and predictable legal framework for the simplification and harmonization of industrial design formalities and procedures set by national/regional offices" at 2).
the DLT (like the TRIPS Agreement) does not provide a definition of a protectable design. This is not to say, however, that characterizing the DLT as a formalities treaty means that it, in fact, has no effect on substantive aspects of domestic design law. The draft DLT contains several nominally formal provisions with arguably substantive effects. For example, article 17 prevents any country that mandates recording of design right licenses from invalidating a registration for non-compliance with that requirement. Moreover, the draft DLT regulations would require countries to allow use of dotted lines to indicate non-claimed subject matter, a tool that effectively expands the scope of the design right.
49
Article 3 of the proposed DLT is the heart of the treaty and prescribes a "closed" list of elements/ information that countries can require of applicants seeking to protect designs in DLT member states. Put differently, it sets out the maximum content that can be required in a design application by a contracting party to the DLT.
50
It allows, for example, for countries to require applicants to provide their name and address, a registration request, correspondence information, representation of the design and an indication of the product(s) incorporating it. 51 However, by delineating a closed list of application requirements that countries can impose on applicants, the DLT in effect moved beyond formalities to placing substantive limits on countries in relation to design registration. In response, a group of countries has been seeking to create space in the agreement for both substantive and formal policy flexibility.
The African Group DOO Proposal
Just a decade ago, a requirement that a creator disclose the origin of traditional cultural expressions, traditional knowledge, or biological or genetic resources used in creating a work in an application to register the work, was virtually unheard of in national or regional protection systems for any type of IP right. Yet, as a recent WIPO study confirms, DOO requirements are proliferating, in particular in relation to utility patents and genetic resources. create a chilling effect on filings by serving as a basis for rejection or invalidation involving the application of vague criteria; and → the origin of genetic resources, in particular, are widely considered irrelevant to the registrability of a design.
61
Resistance to the provision's inclusion has been exceptionally strong and, to date, no agreement has been reached on various proposals to address member state concerns.
Despite the objections, the African Group, supported to varying degrees by the delegations from India, Iran, Saudi Arabia and several members of the Asia-Pacific group of countries, 62 has remained steadfast in its demand for DOO policy space in the DLT. The timing of the introduction of the amendment is a reflection of the new and unprecedented nature of the issue in the design context. One of the challenges to legal harmonization is that the harmonizing process is slow, and advances in law, science and digital technologies are creating evolving scenarios that may have been unimaginable at the time efforts to harmonize an area began. Thus, it is difficult to pin down with precision whether, and to what extent, an area is likely to be affected by later developments. This is such an area.
For example, as work on the DLT was beginning in 2008, the objectives were to "identify possible areas of convergence on industrial design law and practice in SCT Members, highlighting particular issues to be addressed in that context and taking into account existing international instruments."
63
The international instruments considered at that time included the Paris Convention for the Protection of Industrial Property, the PLT, the Singapore Treaty on the Law of Trademarks and TRIPS. However, since that time, the Nagoya Protocol to the CBD was adopted in 2010 and came into force in 2014, and requires compliance with ABS obligations in relation to genetic resources and associated traditional knowledge. The regional Swakopmund Protocol 64 also came into effect in 2015 and, as discussed below, requires several African countries to provide a variety of protections for traditional knowledge and traditional cultural expressions. As the DLT is still in the negotiating phase, consideration of the interplay between the DLT and the obligations contained in these agreements seems quite ripe for consideration in the WIPO SCT.
As noted above, design protection is becoming more attractive, with increasing numbers of design applications filed each year, and increasing opportunities for misappropriation of a country's cultural and genetic resources through the design system. Thus, for many developing countries grappling with the challenges arising from more traditional forms of IP, such as patents and copyrights, 65 the nuances of possible issues pertaining to design protection simply may not have been apparent earlier in the DLT negotiations.
For this same reason, few countries are currently requiring DOO in relation to design protection, but it is an emerging practice. At least 20 African countries, including South Africa and the 19 countries that are members of ARIPO, 66 are all likely to need the policy space to require DOO, at least for traditional knowledge and traditional cultural expressions incorporated into designs.
On May 11, 2015, the ARIPO Swakopmund Protocol on the Protection of Traditional Knowledge and Expressions of Folklore entered into force.
67 It provides holders of traditional knowledge and expressions of folklore, also known as traditional cultural expressions, with certain rights and protections in relation to their cultural resources. In particular, article 10 relating to traditional knowledge specifies that users of "traditional knowledge beyond its traditional context" are to "acknowledge its holders, indicate its source and, where possible, its origin, and use such knowledge in a manner that respects the cultural values of its holders. contracting parties provide adequate measures to prevent entities from acquiring IP rights (without prior informed consent) over expressions of folklore and ensure that "the relevant community is identified as the source" of works produced using the expressions of folklore.
69
These provisions require ARIPO member countries to, among other things, ensure proper acknowledgement and source identification of cultural resource holders, and enable such holders to prevent the acquisition of IP rights over those resources and adaptations thereof.
70
A DOO requirement for industrial design applications appears to be a necessary element for complying with these provisions of the protocol, and the draft DLT without the African Group amendment would prevent parties to the protocol from employing such a requirement. Thus, while a DOO requirement is not a common core feature of design regimes, that seems to be an insufficient reason for denying countries the right to employ these requirements to meet treaty and domestic policy objectives and obligations.
In a related matter, the African Group proposal appears to be a reasonable tool to facilitate policy coherence. 71 African Group members and many other biodiverse countries in the global South are party to the CBD and one or more other treaties, such as the Nagoya Protocol to the CBD; the Food and Agriculture Organization's International Treaty on Plant Genetic Resources for Food and Agriculture; and, in some cases, regional agreements such as the Swakopmund Protocol or the Andean Decision. These countries are also in the process of modifying their domestic laws to better protect biodiversity and valuable cultural and natural resources from misappropriation. It would be illogical, and create incoherent internal policy positions, for these countries to agree not to require DOO in design applications, just when they are modifying their laws to facilitate transparency, acknowledgment of rights and improved stewardship of cultural resources. As such, the African Group proposal could benefit all CBD members, in particular those rich in cultural and genetic resources, as it could help them comply with their ABS goals and obligations.
According to the WIPO Secretariat, "the draft DLT aims at simplifying and harmonizing industrial design formalities and procedures set by national/ regional offices, so as to reduce discrepancies among future Contracting Parties."
72 Harmonization historically was seen as an unexceptional goal because territoriality is inefficient and imposes numerous costs on inventors and creators. This is why for more than a century, certain countries and other parties with multinational interests have sought to increase the level of harmonization in the various global IP systems. However, harmonization also has its downside, and there is growing criticism of its negative impacts, including the way it constrains the policy choices of sovereign nations facing diverse societal needs. Moreover, harmonization in international IP agreements does not equate to harmonization in domestic implementing legislation, and LMICs may lack the sophisticated interpretive tools high-income countries use to creatively and favourably implement treaties in national law. Paradoxically this can result in more stringent IP protection standards in the very countries most in need of flexibility.
73
Another drawback of harmonization is its negative impact on legal experimentation and domestic policy preferences. As Lisa Larrimore Ouellette notes, "optimal innovation policy likely varies across heterogeneous jurisdictions," and "locking the world into uniform[ity]" makes it difficult to assess the true impact and role of IP protection because "empirical progress depends on policy variation." 74 It is just such space for policy It is possible that some countries are mistakenly viewing the African Group DOO provision as a forum-shifting tool, a strategy for the African Group to achieve via the DLT what it has been unable to obtain thus far in the IGC. 75 Such a view is erroneous. In the IGC, the African Group and many other countries are seeking new economic and/or moral rights in relation to traditional cultural expressions, traditional knowledge, and, in the genetic resources text only, a mandatory DOO requirement for genetic resources in utility patent applications. These are fundamentally different objectives to those being sought for the draft DLT, where the African Group seeks only permission for countries to be able to require DOO, and even then, only for design applications, not utility patent applications.
Even though the disclosure requirement could relate to biological or genetic resources, traditional knowledge, or traditional cultural expressions, this is a much narrower and much less economically significant provision than the provisions sought in the IGC. It would thus be unwise for the African Group to trade agreement to the draft DLT amendment for anything in relation to the IGC. The two issues, while emanating from similar cultural and genetic resource policy concerns, are both important but are completely separate, and one cannot substitute for the other. However, without the policy space to require DOO for cultural and genetic resource utilization in industrial design applications, member states in the IGC would be pre-emptively foreclosed from obtaining some of the goals they seek.
While policy space for a DOO requirement for cultural resources might be acceptable for some current opposers of the African Group proposal, many draw the line at allowing policy space for a biological or genetic resource DOO requirement for designs. That is because the design right generally only protects appearance, not the underlying material from which an article is made. 76 In other words, design protection does not prevent a third party from making an article out of any particular material, as long as the protected design is not substantially identically reproduced. So, for example, an EU RCD covering the appearance of denim jeans designed to appear acid-washed via treatment with the enzyme cellulase does not prevent the enzyme treatment from being used to develop jeans with an appearance different from that shown in the RCD registration. 77 However, there are valid policy reasons for countries wanting to know about the origin of materials used to create protectable designs. The following example, involving illegal uses of biological or genetic resources in design creation, provides an apt illustration.
Biological and Genetic
Resources, Illegal Design Creation and Disclosure Requirements
As noted above, the argument against a DOO requirement for biological or genetic resources in the DLT seems logical in light of the limits of design protection. However, such resources can matter in design creation, especially if their use involves illegal activity. Consider the following illustration from the utility patent context: 78 76 However, as noted above, the EU RCD protects "the appearance of the whole or a part of a product resulting from the features of, in particular, the…texture and/or materials of the product itself and/or its Set in eighteenth century France, author Patrick Suskind's novel "Perfume" tells the story of Jean-Baptiste Grenouille, a man who, from birth, had no personal body odor, which had the effect of alienating him from others.
79 Lacking a personal scent but having an unusually refined sense of smell, Grenouille, an inventor, became obsessed with developing the perfect perfume that would cause people to adore him. He succeeded in his quest. Unfortunately, his method of creating this compound was to murder young women and extract fragrance compounds from their bodies.
Fast forward to the twenty-first century and imagine that Grenouille seeks a patent on his useful, novel, and nonobvious composition of matter. Should the fact that he murdered people in order to create the invention have any impact on his ability to obtain a patent, or on the enforceability of any patent he does obtain? 80 Although this is a hypothetical question, a number of countries consider illegal, or immoral, activities in creating inventive subject matter when making utility patent grant decisions. Examples include the Court of Justice of the European Union (CJEU) Brüstle v Greenpeace decision, where the destruction of human embryos to create embryonic cell cultures was deemed immoral as violative of the EU Biotechnology Directive, 81 and the invention -the claimed cell culture -was deemed unpatentable, despite the fact that it was considered novel and displayed an inventive step. Similarly, in China, the Third Amendment to the Chinese Patent Act denies patentability to utility patent inventions made with genetic resources acquired in violation of Chinese laws.
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As with Brüstle, the invention may be otherwise patentable, but for policy reasons, the legislature concluded patent rights were inappropriate. These same kinds of concerns are relevant for illegal activity in the creation of protectable designs. Consequently, countries should have the policy flexibility to require DOO for biological or genetic resources. Countries such as China and India choose not to extend patent protection to an invention made using illegally acquired genetic resources, even if the invention does not claim the genetic resources per se. Similarly, because industrial design rights allow owners to exclude from the marketplace the actual products whose appearance infringes (i.e., appears substantially similar to) the registered design, countries may choose, under the doctrine of unclean hands or similar reasoning, 83 not to extend a right to exclude to owners of designs made using illegally acquired or used biological or genetic resources. The imposition of a formal DOO requirement for design applications could facilitate the identification of relevant "illegal" designs for such countries.
The design world is bursting with uses of biological or genetic resources to create original designs, from headphones containing "African padauk wood" panels, 84 to original glassware and other items made from a bioplastic derived from shrimp shells. 85 Focusing on the fashion space, innovative examples abound, including versatile leather substitutes crafted from the yeast and bacteria that produce kombucha, or mushroom "skin" grown under various conditions to create leathers that mimic, and in some cases improve upon, cow hide, alligator skin, snakeskin and other kinds of animal pelts. silks, 87 synthetic biology-based spider silk made without spiders and lab-grown cotton. 88 However, some of the new uses are somewhat disturbing, such as those by designer Tina Gorjanc. In June 2016, the art school graduate unveiled her critical design show entitled "Pure Human," featuring a collection of fashion items that theoretically could be made from leather grown from DNA extracted from a hair sample from the deceased designer Alexander McQueen. 89 As reported by The New York Times, the flesh-toned biker jackets, totes and other items comprising the collection bore freckles, tattoos and other markings strikingly similar to those on McQueen's body. 90 The article notes that Gorjanc did not obtain permission from anyone associated with McQueen's estate to use his DNA in this way.
The CBD and many national laws do not cover human genetic resources per se, however, some countries, such as China, do. Even for those that do not, a use such as the one employed by Gorjanc may still be problematic if, for example, informed consent from the relevant human being was not obtained. Thus, the use of McQueen's DNA without consent raises ethical concerns that a sovereign could begin to address in national law with a DOO requirement as a compliance-facilitating mechanism.
The global market for plant-based innovation and associated products is growing rapidly and includes plant-derived pharmaceuticals, fibres, textiles, cosmetics and, as noted above, fashionable com/e/biotextiles-grow-your-own-materials-for-fashion-design-tickets-32474114952?utm-medium=discovery&utm-campaign=social&utm-content=attendeeshare&utm-source=strongmail&utm-term=listing>; Ali Schachtschneider, "Eat-A-Wearable", online: <www.alischachtschneider.
com/eat-a-wearable.html>; NatureWorks, "How Ingeo is Made", online: <www.natureworksllc.com/What-is-Ingeo/How-Ingeo-is-Made> (NatureWorks is a manufacturer of bioplastics sourced from the longchain sugar molecules found in corn, cassava, sugar cane and beets). 90 Ibid. Gorjanc added the tattoos and freckles herself, as the "grown skin"
would not include such markings.
clothing and accessories. As such, the use of biological or genetic resources in the design and manufacture of goods is indisputably an important element of global trade. Companies engaged in innovative product development are increasingly looking for environmentally friendly product components and alluring product designs. This trend emphasizes the use of plant-based material, and thus increases the likelihood of biological or genetic resources being used in products that may ultimately be the subject of design protection.
91
To be clear, many of these inventions are significant technological advances, far removed from the raw starting materials used in their development. However, that does not necessarily remove them from the purview of national laws relating to biological and genetic resources or from ABS obligations. Rather, such changes in the raw materials may simply affect the number of benefits to be shared, not the fact that benefits are to be shared. 92 Moreover, it would be erroneous to assume that just because one is using a plant, and not traditional knowledge, that there is no relevant Indigenous contribution in relation to the plant. Many Indigenous groups have been modifying and interacting with the natural environment for millennia in ways that protect, conserve and possibly improve the quality of medicinal and other plants. Such efforts include developing and imposing strict harvesting protocols for medicinal plants, imposing boundaries to protect herb growth areas and more.
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To the extent misappropriation of cultural and genetic resources is viewed as a form of theft, it implicates notions of morality, as theft is widely considered morally wrong. Interestingly, morality-tinged concerns are not foreign to design applications. For example, the USPTO's Manual of Patent Examining Procedure section 1504.01(e) 91 Boateng, supra note 65. As Boateng notes, the "marginalization and appropriation of Indigenous cultural products, be they medicinal plants or fabric designs, relegates them to the status of raw materials, rather 92 This is not a new concept to IP, as copyright vests the right to make derivative works, be they songs, other writings, etc., in the creator of the original work, a work that itself may evidence only a modicum of creativity and originality.
states: "Design applications which disclose subject matter which could be deemed offensive to any race, religion, sex, ethnic group, or nationality, such as those which include caricatures or depictions, should be rejected as non-statutory subject matter under 35 U.S.C. 171."
94 This provision does not implicate a DOO requirement, but it does evidence a governmental concern in relation to design rights that is distinct from whether the design is sufficiently ornamental, novel or inventive to be eligible to receive protection. However, morality can be subjective, and views of what is moral can change -often fluidly -over time, complicating legal certainty if design protection is forfeited by immoral activity. If, instead, a country chooses to deny design protection to subject matter made through activity declared illegal under national law, applicants seeking design protection should be able to govern their actions accordingly.
In Brüstle v Greenpeace, the CJEU clarified that the European Union Biotechnology Directive barred the patenting of inventions involving the destruction of human embryos at any point in the making of the invention. In other words, even if an immoral activity (as defined by the statute) took place early in the invention creation process and did not explicitly appear in the claims, that still could be a basis for invalidating the patent. One commentator, recognizing the logical implications of the decision, noted that it "could be relied on… to oppose the issuance, or challenge the validity, of patents covering any inventions obtained through illegal activities, including biotech inventions reached through the misappropriation of genetic resources." 95 Thus, there is precedent in the utility patent context for assessing whether, and to what extent, patent protection should be available for subject matter deriving from illegal activity. The underlying concern is that there are activities that a government deems illegal that are rewarded downstream by an IP right. Industrial design rights are different from utility patent rights, but these same concerns about rewarding illegal activity are quite applicable to this form of protection. 
Formality vs. Substance
During SCT 34, the African Group noted that the draft DLT had been compared to the PLT as a "formalities" treaty, 96 but that the comparison has important limits. For example, unlike the draft DLT, the PLT does not prevent contracting states from requiring disclosure of information in applications. In this way, the DLT ventures much further into substantive territory than the PLT. The PLT does limit the form and content of applications to be no more than is required under the Patent Cooperation Treaty (PCT). However, the PLT states explicitly in article 2 that: "Nothing in this Treaty or the Regulations is intended to be construed as prescribing anything that would limit the freedom of a Contracting Party to prescribe such requirements of the applicable substantive law relating to patents as it desires."
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The African Group noted that the proposed DLT contained no such explicit recognition of its formal limitations, which compounds the concerns regarding the closed list in article 3. In response to this concern, and in an effort to find a compromise solution, Adil El-Maliki, SCT chairman and director general of the Moroccan IP office, introduced a chairman's amendment during SCT 34 consisting of a new article 1bis based on language from the PCT and PLT, which specified that nothing in the DLT was intended to prevent a country from prescribing substantive law requirements relating to industrial designs. 98 Thus, proponents could only require DOO in national law as a substantive condition of design protection and registrability.
On the surface, this appears appealing to both sides: the DLT could move forward, and countries would have the ability to require DOO as a substantive condition of design protection. However, this approach, in isolation, is problematic.
99 With DOO as a substantive requirement, failure to comply could result in imposition of some of the harshest penalties in IP, such as revocation of the design right. The availability of revocation as a penalty for non-disclosure is one of the key controversial issues in IGC discussions regarding a mandatory DOO provision for genetic resources and associated traditional knowledge, and many countries currently opposing the African Group proposal are the same countries opposing revocation as a penalty for DOO violations in the IGC discussions. Thus, it seems contrary to the stated interests of such countries to support DOO as a substantive requirement for design protection.
However, as a formality, facial non-compliance with a DOO requirement should only result in a cessation of further processing of the design application. If the requirement was facially met, and after the design was registered it was shown that the applicant had lied about the origin of the design, the design right need not be revoked. Instead, the applicant/rights holder could be punished outside the design system, such as in an action for perjury (which could be a fine or another penalty).
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If the goal of a DOO requirement is to facilitate transparency regarding improper or unauthorized uses of cultural or genetic resources, its categorization as a formal requirement seems appropriate. It makes sense that the harsher remedy of revocation should be available, if at all, only for violation of the underlying law regarding use of the resources without consent or benefit sharing. Thus, if the parties to the DLT rely solely on proposed article 1bis for policy space for DOO requirements, they would be, albeit unintentionally, channeling DOO requirements to substantive provisions in national laws.
A formal DOO requirement may seem pointless for the many design protection regimes employing a formalities-only examination before a design is registered. With no substantive examination for novelty, the DOO information would not be used by an examiner to assess whether protection should be granted. Nevertheless, a DOO requirement could still be beneficial in several ways. Importantly, it could have a deterrent effect on would-be applicants who know they have misappropriated a design. In addition, if an applicant truthfully discloses origin, it could make it easier for the IP office or court to assess the validity of any post-grant challenge to the registration. Moreover, if an applicant lies about origin and obtains a registration, he or she could be subject to various penalties under domestic law if the falsehood is later uncovered.
Concern regarding how a DOO regime might be implemented in a domestic design system has fueled some countries' resistance to the African Group proposal.
101 While a discussion of the optimal structure of a domestic design DOO regime for countries choosing to employ such a requirement is beyond the scope of this paper, there are elements that, if adopted, might alleviate some of the concerns of opponents of the African Group proposal.
One such element could be a linking of domestic traditional knowledge and/or traditional cultural expression registries, such as those provided for by the Swakopmund Protocol, to domestic DOO design application requirements. Such registries, to the extent they provide domestic protection for registered subject matter (somewhat akin to a geographical indications registry), could enhance certainty by enabling challenges to be based on registered, publicly available works. However, such registries may be detrimental to the extent they deny protection to those who need it most: Indigenous peoples and local communities who may not be aware of, or have easy access to, the registries, or the financial wherewithal to register their cultural information. Such registries also would be problematic for holders/owners of cultural resources that are not suitable for inclusion in a registry for secrecy or other reasons. In addition, imposing a requirement of registration prior to bringing a challenge might help to some extent, but many issues still would need to be addressed to develop a system that effectively balances legal certainty with justice and fairness for owners and creators of cultural and genetic resources.
The Cost of Protection
As noted above, design protection in many countries is relatively inexpensive to obtain, certainly relative to utility patent protection. Yet the low cost for the design right owner can impose a very high cost on the public. This is because it may be easy to obtain a design right that should never have been granted, and that will be expensive to invalidate in court or even in an administrative action.
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The WIPO statistics on the increasing numbers of design filings indicate we can expect a concomitant rise, over time, in litigation involving enforcement of design rights. As DuMont and Janis note, "application-filing trends suggest that intellectual property litigation over designs will become increasingly common worldwide."
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The impact on competition can be especially devastating to Indigenous peoples and local communities seeking access to foreign markets (such as the European Union and the United States) for their wares, created in a traditional, communal context, who may find such access blocked by design rights. Moreover, the costs of challenging design use and protection can be prohibitive for such creators. An example from the copyright context is illustrative of this problem.
Art: Bibi Barba and the Hotel Eclipse
In 2012, Aboriginal artist Bibi Barba discovered that her paintings, Desert Flowers and Flowers of the Desert, had been used, with modification and without authorization, as the basis for carpet patterns, wood paneling, glass dividers and tabletops in the Hotel Eclipse in Domislaw, Poland.
104 Barba said she was "gutted" by seeing her works used in such a way without her permission or any compensation to her. Having to sue for copyright infringement in Poland was very expensive for Barba, and as interest in Aboriginal designs increases, such misappropriation may become more common, resulting not only in costly lawsuits for Indigenous peoples, but also denying market opportunities to them as well. While there are no indications that the Hotel Eclipse's designer sought design rights for the Barba pattern, such a pattern certainly is eligible subject matter for industrial design protection. The costs to competition of design protection can be quite significant. In fact, legislators in Turkey recently approved exceptions to design protection rights for automobile spare parts replaced by insurers. Moreover, members of the US Congress recently reintroduced the Promoting Automotive Repair, Trade, and Sales Act of 2017 (PARTS Act) over similar concerns. The PARTS Act targets the use by original equipment manufacturers of design patents to prevent competitors from offering fairly standard replacement parts (such as bumpers, side mirrors and light fixtures) for sale during the full term of the design patent, which often exceeds the time period the automobile owner retains the vehicle. The PARTS Act would limit the enforcement period (only as against alternative replacement parts suppliers) for design patents on external automobile replacement parts from the normal 15-year term to 30 months from the first day the part is offered for public sale.
105 Whether the PARTS Act will become law, and if so, in what final form, is unknown, but the bipartisan support for the bill and its reintroduction suggest the issue is one that is worthy of attention.
Disclosure requirements already play various roles in the IP system. For example, article 29 of the TRIPS Agreement mandates that members require applicants to disclose an invention in a patent application in a particular manner that would justify, on a quid pro quo basis, the grant of an exclusive right as being in the best interests of society.
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Similarly, allowing countries to require DOO in the proposed DLT enables countries to ensure that the grant of a design right is consistent with a range of policy objectives, including protecting and promoting Indigenous innovation and conservation. As such, a disclosure requirement is similar to other policy-based limitations on design rights. For example, article 6(2) of the Canadian Industrial Design Act mandates the rejection of designs that are "contrary to public morality or order." Similarly, article 9 of the EC Design Regulation states that "a Community design shall not subsist in a design which is contrary to public policy or to accepted principles of morality." It is also worth noting the DLT is being negotiated in the WIPO SCT. "Origin" is a fundamental concept and requirement in relation to both trademarks and geographical indications. Trademarks receive protection only if they serve as accurate indicators of source or origin. Likewise, the whole basis of protection for geographical indications is that the origin of the product, and the techniques and practices employed by the artisans in that locale, render it sufficiently distinctive to be accorded protection.
108 It thus makes sense that origin should be recognized as a factor worthy of consideration in relation to the remaining subject matter area of the committee -industrial designs.
Finally, what a country does with information gleaned from a DOO requirement, whether formal or substantive, is a matter of national law, in the same way that the uses to which other kinds of information article 3 of the draft DLT allows a country to gather are put, is not a subject of the agreement. Disclosure reveals information that can be used for multiple purposes, and the particular use may not be specified ex ante. Thus, the uses to which a country puts information gleaned from a design application DOO requirement should be irrelevant to the question of whether a formalities treaty like the DLT should prevent the imposition of such a requirement in the first instance.
Conclusion
The African Group proposal reflects concerns about justice, about fairness, and about governments committing to protect certain resources and values. This creates a certain tension, as the IP system often has been isolated from these kinds of concerns. The issue of misappropriation has moral overtones as it relates to theft, and the public policy goals of national laws in this area may be undermined by a government's inability to track the unlawful dispersion of its resources. A properly constructed DOO requirement can enhance transparency and facilitate information gathering without overly burdening applicants or IP offices.
Given the importance of this issue to several WIPO members, it seems necessary for any final DLT to contain clear policy space for countries to require DOO for cultural and genetic resources. 109 As the examples described above illustrate, valid concerns attest to the reasonableness of countries desiring transparency regarding the use of such resources in the development of articles protected by industrial design rights. As technology continues to evolve and policy implications crystallize, countries will continue to need space to frame their laws in ways that will appropriately reward the innovation process, while adequately respecting cultural and genetic resource appropriation concerns.
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